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JURISDICTION 

This action was commenced in the United States District Court of 
Jawaii for the refund of excise taxes illegally and erroneously collected 
y the Pxppellee from the Appellant. The claims for refund were made pur- 
uant to 26 U.S.C. mroce. (422(a). Jurisdictional facts were alleged in para- 
@aph | of the Complaint (Record of Proceedings - Page 2, hereinafter re- 
erred toas R-2). Jurisdiction of the United States District Court was 
M@ererred by 28 U.S.C. Sec. 1340 and 1346. 

The action was tried by the court without a jury. The Findings of 
"act and Conclusions of Law were filed on May 5, 1965 (R- ). Judgment 
/a.s entered on October 5, 1965 (R- ). A Notice of Appeal was filed on 
sovember 30, 1965(R- ). Jurisdiction is conferred upon this Court by 


b M.S.C. Sec. 1291, 1294 and 2107. 


STATEMENT OF THE CASE 


: 
Question involved. The sole issue in this case is whether an uli-uli, 
| 
| dance instrument used by ancient Hawaiians, and now almost exclusively 
Py hula dancers, and which is not ordinarily used in the rendition of musical 
ompositions, is also a musical instrument subject to manufacturers excise 
ax for sales made during the calendar years 1955 through 1960. 

Manner in which raised. Appellant, during the years 1955 through 
ba manufactured and sold uli-ulis. The United States illegally and erro- 
leously assessed and collected excise taxes on such sales on the grounds 


hat uli-ulis were "musical instruments" for the purposes of the Sec. 4151 


fthe IL.R.C., 1954(R-6). Appellant filed timely claims for refund (R-6), 


-ontending that they were not. After more than six months had elapsed 
rom the filing of such claims, Appellant brought action to recover the 


axes paid (R-1). 


SPECIFICATION OF ERRORS 


THE COURT ERRED IN MAKING THE FOLLOWING FINDINGS OF 
MATERIAL FACTS: 

1. That the instrument has been used in orchestral arrangements 
nd has been used on commercially-sold phonograph records (R- ). 
| 2. That the uli-uli is "also regarded as a musical instrument by 
wudents and experts in the field of music" (R- ). 
| 3. That the uli-uli is similar in construction, character and use to 
al except that maracas are more often used by members of a band 
i orchestra than by dancers (R- ). 
| 4. The uli-uli is suitable for, and is used in, performing musical 
lompositions both written and unwritten and is suitable for use in, and is 
ised in, instructing in music (R- ie 

5. That the ulieuli is a musical instrument utilized to provide 
hythm, a basic component of music. Its adornment by colorful feathers, 
md even its use in the overwhelming majority of acts in public perform- 


ncés as part of the visual aspects of the hula or dance, do not change its 


haracter as a musical instrument (R- ). 


II 

THE COURT ERRED IN MAKING THE FOLLOWING CONCLUSIONS 
oF LAW: 

6. Plaintiff, hereinafter referred to as Appellant, has failed to sus- 
ain her burden of showing that the uli-uli is not a musical instrument coe 
he meaning of Treasury Regulations (R- ). 

7. The uli-uli is a musical instrument within the meaning of the 
statute and within the meaning of the Regulations (R- ). 

8. The Commissioner of Internal Revenue did not err in taxing as 
nusical instruments the uli-ulis manufactured and sold by Appellant (R-  ). 

9. Defendant, hereinafter referred to as Appellee, is entitled to 
udgment in its favor together with its cost of action (R- Ne 

III 


Wee LHe COURT ERRED FURTHER BY ADMITTING EVIDENCE 


SHOWING THAT THE ULI-ULI WAS A MUSICAL INSTRUMENT PRIOR TO 


1955, DESPITE THE OBJECTION OF COUNSEL THAT THE EVIDENCE 


SHAT WAS TO BE SUBMITTED RELATED TO MUSICAL INSTRUMENTS OF 
sD HAWAII (Transcript of Proceedings - pages 81, 82, 85, 86, hereinafter 
. toras f = 81, 82, 85, 86). 
| Iv 

11. THE COURT ERRED FURTHER BY FAILING TO EMPLOY THE 
PESTS SET FORTH IN SECTION 48.4151-1(d) OF THE MANUFACTURERS 
AND RETAILERS EXCISE TAX REGULATIONS AS TO WHETHER THE ULI- 
JLIS WERE NOVELTIES WHICH ARE UNSUITABLE FOR USE IN PLAYING 


MUSICAL COMPOSITIONS OR IN TEACHING MUSIC, IN DETERMINING 
- 


WHETHER THEY WERE MUSICAL INSTRUMENTS (T - 140, 141, 142). 


ARGUMENT OF THE CASE 
SUMMARY 

The arguments may be summarized as follows: 

fe An ne is a polished gourd partially filled with seeds, to which 
‘eathers.are attached, and is used by hula dancers in the performance of 
heir dances. 

2. There is no evidence that it has been used in the rendition ofa 
nusical composition either in a public or private performance, except in one 
ixrangement which called for bizarre sound effects. 

3. The shaking of a uli-uli during the performance of a hula is no 
_— the banging of bamboo poles during the performance of the 
ini-cling. 

4. The uli-uli differs from the maracas in a number of ways, the 


| 


srincipal difference being that the maracas is used in the rendition ofa 


\ 
’ 
)ccasion) so used. 
) 


nusical composition, while the uli-uli is never (except for one atypical 


5. The criteria to follow in determining whether or not an article 
‘ 
S a musical instrument have been stated in the last sentence of Treas. Regs. 


8.4151-l(c), as the same was explained in Rev. Rul. 62-44. 


6. The District Court erred in not using these criteria. 


. ARGUMENT 
The uli-uli is a polished gourd which is partially filled with seeds 


nd to which feathers are attached by means of raffia strands (T - 7, 8). 


Most of them are sold in curio or gift shops and the rest in music stores 
(T - 10). It is used by hula dancers in the performance of their dances 

(T - 23). It is almost never used in the rendition of musical compositions. 
All of the witnesses for the Appellant testified that they had never seen an 
uli-uli used in the performance of a musical composition and all were un- 
aware of the existence of any scores for the uli-uli. 

Mr. William Hong, husband of the Appellant, and manufacturer of 
the uli-ulis, testified that he had never seen an uli-uli played and had". .- 
only seen it in conjunction with a hula dance.''(T - 13). Mr. Lloyd Krause, 
Bandmaster of the municipal Royal Hawaiian Band, with 26 years in the 
musical profession, (T - 21, 22) testified that he was not familiar with the 
uli-ulis as a musician, had seen them used by hula dancers but never by 
ME sicians, did not know of any musical scores in which they were used 
(T - 23), had never seen any one in a legitimate musical organization play 
era, had never conducted any arrangement in which they were used and 

ad never heard Bi any musical composition or score in which they were 
mised (T ~ 24). 
| 
Mr. Ray N. Tanaka, a dance orchestra leader, who had been active 
t music since 1937 (T + 33), and who, 4 licensed copyist, had transcribed 
Lo a thousand copies for various instrumental parts (T - 34), testified 


he he had seen uli-ulis used by dancers (T ~- 35, 36), but never by musi- - 
i= nor used in the rendition of a musical composition, and had never 


\ * ° . ° « . . 
seen a score or an arrangement in which the uli-uli is used as a musical 


instrument (T - 36). Mr. Domenico Moro, a retired bandmaster of the 


| 
| 


Royal Hawaiian Bank after having been with the band for over 14 years (T - 49 


snd who had started his music career as a conductor at the age of 13 (T - 49), 
ind was now 79 years of age (T - 50), also testified that uli-ulis are never 
ised in the rendition of musical compositions (T - 51, 52), that he had never 
,eard of an orchestra the musicians of which used uli-ulis and knew not of 
iny musical compositions or scores in which the uli-uli is called for (T - 53). 
The Appellee's witnesses consisted of one orchestra leader who spe- 
sialized in bizarre and unorthodox "musical" instruments, an assistant an- 
hropologist and students of music of ancient Hawaii. Mr. Martin Denny, on 
sross-examination, admitted that he had used an uli-uli in only one musical 
\rrangement which he recorded (T - 68), that aside from that particular re- 


-orded arrangement, he had never used the uli-uli on any other musical com- 


positions, recorded or unrecorded (T - 70). Mr. Denny further testified 
nat some of his rhythmic instruments ran to the "quite bizarre'' and that he 
had "gone to quite a number of extremes in producing sounds of a rhythmic 
hature'', including use of an African thumb piano, the sound of crickets 
T= 71), sounds of birds for which "there aren't any birds for" and that 
art of his performance consists of the "far-out and weird sounds" (T - 73). 
MB sough he has a number of imitators, he does not know of any other group 
vhich uses the uli-uli in the rendition of musical composition (T - 74). 
Mrs. Eleanor Williamson, Assistant in Anthropology at the Bishop 
useum next testified on a study relating to the music of old Hawaii (E = 82). 
Chis was admitted in evidence despite objection by counsel for Appellant on 
he grounds that it related to what an uli-uli was in old Hawaii and not dur- 


ng the period 1955-1960: This witness also testified that the uli-uli was 


lescribed as a musical instrument (T - 87) in certain books brought by her 


| 


itwess stand. The titles of these booxs were: Ancient Mavaiis 


= hae 


ic, Mewaiian Life in the Pre-Curopean Period, Unwritten Literature 
= a A nr 


Waii, anc Arts and Crafts of Hawaii. (T - 55, 86). The first book 


Mened contained scores for the uli-uli for old Hawaii, but testimony by 
witness was objected to by counsel for +ppellant on the grounds that they 
fet relate to the period from 1955 to 1960. The objection was also over~ 
Meey the Couct (T - 87). st shouid be pointed out that this witness, ac- 
fing to Appel.ee’s counsei, was brought in a» a student of anthropology 
marge of the project on music of old Hawaii and not as a witness on the 


s 


ect 0: "who uses uli-uiis tocay, or 1955 to 1960" (T - 92). 
ane next witness, Mrs. Dorothy Kahananui Gillett, an instructor in 
me at the University of Hawaii (T - 93) testified that an uli-uliis a per- 


Bive instrument of indefinite pitch \T - 99). She also referred to a work 


Bachs: Dicticnary of Musical instruments, which besides being a dic- 


@xy Of musical instruments was also a "poly~glossary, a muiti-purpose 
Mesaxry for the entire field of musical instruments" (T - 105). However, 
Meco testified that a puili (a bamboo split on one end which is struck by 


Mme would also Ge classiGet = = weiccl mstrument (T - 109, 110). Sne 


Weooth arekGcr@suldi@tio be claspified by Sachs 
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Classiiication of uii-ulis as musical iasiruments When uw. DamyIO yules 
Denged together by dancers in the Filipino Gance known as "'tini-cling" 
mie). Mrs. Gillett, being the expert that she is in ancient Haw aiven 


nevertheless was not familiar with any musical composition or score 


fee Whicd inclUc@i a scom® for the vli-uli(T - 1081. Stic has 
eds 


Mi-cli Gsed Witra Gence an€ once with 2 Proup of children who 


Me chant Wsing the uli-ulis (T = 108). Cther than that, she had 


mre ther: used (i - 108, 189). 

Maes. Edwina K. Manoe, who was employed "as a hula instructor 
Meic’ with the Department of Parks and Xecreation (T ~ 117) testified 
Methan the One tniisleal compogilion found in Appellee’s Exnayit "A", 


Mews Or nO Other written mSical composition in the world which callea 


= 


of an uli-uli (T - 124). Further, she knew of no unwritten com- 
feneein which tne uli-tli is used wes. a hula dance is not being per- 
ja by the person using the uli-uil (T ~- 125). 

The last witness to appeur, wirs, Baneta nichards, a tFaduate Blue 
in the field of evunomusicology (7 - i238) testified that besides the one 
mee in Apoelilce's Exhibit "A" and the notations for uli-uli in the book, 
Bat Hawaiian Music, previously referrec to by Mrs. Williamson, she 
Seino Ot.er composition that requires use of the ulieali (7 - 132). 
Meebmer testified that she had never heard tnese scores played since 
Mmeeno. familiar enough wita the entire literature to tell whether Bre 
Beoey t - 133). 

Oi all the witnesses, only one, Mr. Denny, testified that he maa 


Meed 2 musical arraugement using an uli-uli (T - 68), ang that asice 


Besition, ~ecordec or unrecorced, and Gid not Know of any other @roup 
; E ; Bete a Eee ; ane BY 
mim@ed tae whi-uli in the rendition of a musical composition (T = 7%). 


Mvitnesses Geniec ever hearing the lyase In recOsadedmorm or 


Meee) any Orcrettre! arrangem@™®. Whe Court, therefore, exted 
- as wateriai fact chat "tie instrument has been Wistd #6 SrcHheetra) 


Meeeectics ond has be@n aseé on comMiercially~sold phonogravh sece 


mie Court also erred in finding that "the uli-uli is similay in con- 

Mumeeciarecter and use 70 marcacds, except that maraces ace more 

Seed by rienmbers of a band or orchestra than by dancers". Inthe 

Mumec, there is no similarity in cofvstruction, chatdcter of use of the 

Meeetinents. Inthe second pace, the maracas are uted exclusive.y 

Pesbers Of 2 band or orchestra while the uli-uli is used exciusively by 
. . 


Gancers. The-e is no question heve oz of dual use of either instrument 
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meer condition of musical compositions and dancitg. Mr. Kfause te 


Meect ne had never seen maracas used py dancers (T + 27). Neither 


Meee nichards (f - 131). Myr. Krause hes seen dancers us# the ulie 
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eee, 50). oo Md vir. Moro (i = 51, 5Z, 53). %m fact, no one 
@eetnet the uli-uii was used in the ren€ition of any musical composi~ 
' no 

Meeting eny period aiter 1954, except Mr. Denny, when he had one 


68).' An@ Mrs. Gillett, wher she hed 
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meee cratigesent recorded 


Mo of children record a chant (cuery, whether this is a musical com- 
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Se ecOurt erred fusther in finding that the uli-uli "is also regarded 
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Bed@oeCal instrument by students and experts in the field 6f music". 
Bi the witnesses had ever seen the uli-uli used as a musical instru- 


MeecDt Mi. Denny, who had ernpioyed it on one occasion. 
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